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November  4,    1970 


REPORT 

TO:   Commission  on  Executive  Reorganization 
FROM:   Commission  Staff 
SUBJECT:   Lands 


The  attached  report  contains  a  summary  of  the  organization 
and  activities  of  the  Department  of  State  Lands  and  Investments, 

The  Department  was  sent  a  copy  of  the  summary  review  which 
is  incorporated  in  the  "present  organization"  section  of  this 
report.   The  agency  was  asked  to  review  the  summary  for  factual 
accuracy  and  completeness  and  return  the  same  with  any  additions 
or  corrections. 

The  staff  emphasizes  that  the  recommendations  contained  in 
this  report  are  merely  that.  They  represent  the  best  judgement 
of  the  staff  based  upon  the  research  that  has  been  conducted. 
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PRESENT  ORG     ANIZATION 


DEPART>ENT   OF   STATE    LANDS   AND    INVESTMENTS 


Organization 


General 


The  Department  of  State  Lands  and  Investments  operates  under  the 
control  and  direction  of  the  State  Board  of  Land  Commissioners  (herein- 
after referred  to  as  the  "Board").   The  Board  was  created  by  the  state 
Constitution  under  Article  XI,  Section  4,  which  reads  as  follows: 

Sec.  4.   The  governor,  superintendent  of  public  instruc- 
tion, secretary  of  state  and  attorney  general  shall  consti- 
tute the  state  board  of  land  commissioners,  which  shall  have 
the  direction,  control,  leasing  and  sale  of  the  school  lands 
of  the  state,  and  the  lands  granted  or  which  may  hereafter  be 
granted  for  the  support  and  benefit  of  the  various  state  educa- 
tional institutions,  under  such  regulations  and  restrictions  as 
may  be  prescribed  by  law. 

The  primary  duty  of  the  Board  is  as  expressed  above--to  control  the 
leasing  and  sale  of  lands  granted  to  the  state.   This  control  is  princi- 
pally exercised  through  the  Department  of  State  Lands  and  Investments. 
The  Board  also  supervises  the  activities  of  the  State  Forester  in  his 
duties  concerning  state  timberlands  and  their  administration.   (For  a  dis- 
cussion of  the  Office  of  State  Forester,  see  the  staff  report  on  Natural 
Resources  and  Conservation.)   Another  major  responsibility  of  the  Board  is 
to  invest  all  state  funds  (Section  79-1201,  R.C.M.  1947).   It  should  be 
noted  that  the  Board's  investment  authority  is  statutory,  not  constitutional, 
(For  a  discussion  of  the  Board's  investment  powers  and  duties,  see  the  April 
10,  1970  staff  report  on  Investment  of  State  Funds — Supplement  No.  1  to 
Report  on  Department  of  Administration.) 

The  lands  administered  by  the  Board  were  granted  by  the  federal  govern- 
ment to  the  state  of  Montana  upon  admission  to  statehood.   The  enabling  act 
approved  by  the  U.  S.  Congress  on  February  22,  1889  (25  Stat.  676),  granted 
to  the  state  of  Montana,  for  common  school  support,  sections  16  and  36  in 
every  township  within  the  state.   In  addition  to  the  common  school,  the  act 
(and  subsequent  Congressional  legislation)  granted  acreage  for  other  educa- 
tional and  state  institutions.   As  shown  in  the  table  below,  Montana  has 
received  federal  land  grants  of  more  than  5,800,000  acres. 
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MONTANA'S  FEDERAL  LAND  GRANTS 

Grant  Acreage 

Public  School  5,188,000 

University  of  Montana  46,720 

Montana  State  University--Morrill  Grant  90,000 

Montana  State  University--Second  Grant  50,000 

School  of  Mineral  Science  &  Technology  100,000 

State  Normal  School  100,000 

Deaf  and  Blind  Asylum  50,000 

State  Reform  School  50,000 

Public  Buildings  182,000 

Veterans'  Home  1,275.61 

"Militia  Camp"--now  used  as  an  Agricultural 

Experiment  Station  640 

Agricultural  and  Manual  Training  School  5,000 

State  Prison  9.75 


TOTAL  5,863,645.36 
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The  grant  of  sections  16  and  36  in  each  township  for  public  schools 
is  the  largest  single  grant.   Where  these  sections  were  reserved,  ap- 
propriated, or  non-existent  because  of  fractional  townships,  the  enabling 
act  provided  for  the  selection  of  indemnity  or  lieu  sections.   Lands  compris- 
ing the  other  major  grants  were  undesignated  and  had  to  be  chosen  from  the 
unreserved,  unappropriated  public  domain. 

While  each  of  the  grants  was  made  for  a  specific  purpose,  Section  11 
of  the  enabling  act  imposes  the  following  obligation: 

None  of  such  lands,  nor  any  estate  or  interest  therein, 
shall  ever  be  disposed  of  except  in  pursuance  of  general  laws 
providing  for  such  disposition,  nor  unless  the  full  market 
value  of  the  estate  or  interest  disposed  of,  to  be  ascertained 
in  such  manner  as  may  be  provided  by  law,  has  been  paid  or 
safely  secured  to  the  state. 

Article  XVII,  section  1  of  the  state  Constitution  reaffirms  this  special 
purpose  of  state  lands  by  stating  that  they: 

.  .  .  shall  be  public  lands  of  the  state,  and  shall 
be  held  in  trust  for  the  people,  to  be  disposed  of  as  here- 
after provided,  for  the  respective  purposes  for  which  they 
have  been  or  may  be  granted,  donated  or  devised;  and  none 
of  such  land,  nor  any  estate  or  interest  therein,  shall 
ever  be  disposed  of  except  in  pursuance  of  general  laws 
providing  for  such  disposition,  nor  unless  the  full  market 
value  of  the  estate  or  interest  disposed  of,  to  be  ascer- 
tained in  such  manner  as  may  be  provided  by  law,  be  paid 
or  safely  secured  to  the  state  .... 

Section  11  of  the  enabling  act  also  requires  that  proceeds  from  the 
sale  of  lands  be  used  to  establish  permanent  investment  funds.   (The  only 
exception  is  the  public  building  grant,  the  proceeds  of  which  are  used  for 
construction  and  maintenance  of  capitol  buildings.)   Only  interest  from 
investments  and  income  from  lease  rentals  are  expended.   The  enabling  act 
allows  a  portion  of  annual  interest  and  income  money  to  be  added  to  the 
permanent  fund.   Under  this  provision  the  electorate  accepted  a  1920  consti- 
tutional amendment  which  provided  for  the  addition  of  5  per  cent  of  the 
annual  interest  and  income  moneys  from  the  public  school  grant  to  the  public 
school  permanent  fund;  the  remaining  95  per  cent  is  distributed  to  schools. 
(See  the  Funding  and  Personnel  section  of  this  report  for  a  discussion  of 
actual  revenues  derived  from  the  land  grants.) 

Board  Activities 

The  Board  is  required  to  meet  on  the  second  Wednesday  of  every  month 
(Section  81-104,  R.C.M.  1947).   By  motion,  the  Board  has  agreed  to  meet  on 
the  third  Monday  of  the  month,  in  the  event  a  quorum  is  not  available  for 
the  regularly  scheduled  meeting  (the  latter  date  corresponds  with  the 
regular  meeting  of  the  Board  of  Examiners  which  is  a  similarly  constituted 
board).   Special  meetings  are  called  infrequently,  but  as  needed.   Currently, 
Board  meetings  have  averaged  about  one  hour.   The  Governor  is  designated 
in  Section  81-104,  R.C.M.  1947,  as  President  of  the  Board. 
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In  the  exercise  of  its  primary  duty--the  direction,  control,  leasing, 
and  sale  of  state  lands — ,  the  Board  is  charged  by  law  with  the  performance 
of  some  209  statutory  powers  and  duties.   The  209  functions  can  be  divided 
into  three  categories;  administrative,  quasi-legislative,  and  quasi- judicial. 
Most  of  the  administrative  provisions--some  185  in  number--are  ministerial 
duties  such  as  requiring  bonds  and  setting  the  amount  of  bonds,  setting 
deposits,  formulating  provisions  for  leases,  permits,  etc.,  cancelling 
leases  and  many  other  purely  administrative  duties.   It  appears  that  these 
duties  were  not  intended  to  be  performed  by  the  Board  itself,  but  by  person- 
nel of  the  Department  under  the  supervision  of  the  Commissioner.   This  is 
precisely  the  case  in  fact. 

On  the  other  hand,  other  administrative  duties  of  the  Board  are  by 
no  means  ministerial.   The  most  significant  duties  that  fall  into  this 
category  are  fixing  the  rate  of  mineral  royalties  (Section  81-604,  R.C.M. 
1947);  fixing  the  rate  of  coal  royalties  (Section  81-503,  R.C.M.  1947); 
adjusting  upward  the  minimum  rental  for  agricultural  leases  (Section  81-402, 
R.C.M,1947);  approving  land  sales  (Section  81-918,  R.C.M.  1947);  and  approv- 
ing easements  (Section  81-803,  R.C.M.  1947). 

There  are  17  provisions  authorizing  the  Board  to  act  in  a  quasi- 
legislative  capacity.   Briefly,  the  rule-making  provisions  and  the 
subject  matter  of  each  are  as  follows:  Section  81-104,  R.C.M.  1947 
(Board  meetings);  Section  81-303,  R.C.M.  1947  (procedure  for  appraisal 
of  state  lands);  Section  81-423,  R.C.M.  1947  (leasing  procedure);  Section 
81-502,  R.C.M.  1947,  (renewal  of  coal  leases);  Section  81-507,  R.C.M.  1947 
(coal  leases  in  general);  Section  81-913,  R.C.M.  1947  (sale  of  state  lands); 
Section  81-1404,  R.C.M.  1947  (sale  of  timber);  Section  81-1407  R.C.M.  1947 
(permits  to  remove  fallen  timber);  Section  81-1415,  R.C.M.  1947  (duties 
of  State  Forester  concerning  protection  of  state  timber  from  fire);  Section 
81-1601,  R.C.M,  1947  (cutting  or  removing  timber);  Section  81-1701,  R.C.M. 
1947  (issuance  of  more  than  one  oil  and  gas  lease  to  a  person  or  firm); 
Section  81-1707,  R.C.M.  1947  (oil  and  gas  leases);  Section  81-1727,  R.C.M. 
1947  (underground  storage  of  natural  gas);  Section  81-1806,  R.C.M.  1947 
(leases  or  licenses  for  power  sites  on  state  lands);  Section  81-2205,  R.C.M. 
1947  (exchange  of  timbered,  cut  or  burned  over  lands);  Section  81-2405,  R.C.M. 
1947  (setting  percentage  of  income  for  resources  and  development  program); 
and  Section  81-2408,  R.C.M.  1947  (resource  development).   The  formal  rule- 
making activity  of  the  Board  in  recent  years  has  been  somewhat  limited.   In 
1963  the  Board  approved  rules  concerning  oil  and  gas  leases;  in  1968  the 
Board  approved  rules  concerning  implementation  of  the  Resource  and  Develop- 
ment Act  of  1967.   Most  policy  decisions  of  the  Board  are  reflected  in  Board 
minutes- -not  in  a  composite  of  rules  and  regulations.   According  to  the  Com- 
missioner, the  Department  has  attempted,  in  the  past,  to  compile  the  Board 
policies  into  a  set  of  rules  and  regulations;  however,  this  task  has  never 
been  completed,  due  to  limited  personnel  and  financial  resources.   The  De- 
partment's annual  report  to  the  Governor  (covering  fiscal  year  1970),  contains 
a  recommendation  that  the  Department  hire  a  research  assistant  for  the  purpose 
of  codifying  Land  Board  policies,  drafting  adequate  rules  and  regulations 
covering  all  uses  of  state  land,  and  instituting  action  to  perfect  title  to 
state  lands. 
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The  law  makes  seven  provisions  for  hearings  to  be  held  by  the  Board: 
Section  81-419,  R.  CM.  1947  (cancellation  of  agricultural  or  grazing  leases); 
Section  81-501,  R.C.M.  1947  (forfeiture  of  coal  leases);  Section  81-1701 
(forfeiture  of  oil  and  gas  leases);  Section  81-1710,  R.C.M.  1947  (any 
matter  concerning  oil  and  gas  leases);  Section  81-1725,  R.C.M.  1947  and 
Section  81-1729,  R.C.M.  1947  (leases  for  underground  storage  of  natural 
gas);  Section  81-2204,  R.C.M.  1947  (exchange  of  timbered,  cut  or  burned 
over  lands).   The  Board  itself  has  held  only  one  hearing  this  year;  this 
concerned  the  question  of  the  issuance  of  an  easement.   However,  the  Board 
does  make  the  ultimate  decision  on  hearings  concerning  contested  leases. 
When  any  lessee  believes  that  a  bid  against  him  is  unreasonable,  the  Com- 
missioner acts  as  a  hearings  examiner.   Following  the  hearing,  the  Com- 
missioner reports  his  findings  and  recommendations  to  the  Board.   Four  such 
hearings  were  held  from  January  through  October,  1970;  the  Board  accepted 
the  recommendation  of  the  Commissioner  in  two  cases  and  overruled  or  reversed 
his  recommendations  on  the  other  two.   Similarly,  four  contested  lease  hear- 
ings were  held  by  the  Commissioner  in  1969  and  the  Board  overruled  the  Com- 
mission in  one  of  the  four  cases.   The  Commissioner  has  indicated  that,  in 
the  past,  the  Board  has  held  informal  hearings  on  disputes  concerning  lease 
cancellations  and  land  sales.   According  to  the  Commissioner,  there  is  a 
clear  and  present  possibility  that  the  Board  will  be  involved  in  increased 
quasi- judicial  activity  in  future  years.   The  Commissioner  has  indicated 
that  this  activity  will  probably  concern  questions  or  disputes  over  the 
"best"  use  of  state  land--agriculture,  recreation,  industry,  etc. 

According  to  the  Commissioner,  it  would  be  impossible  to  estimate, 
in  any  realistic  manner,  the  percentage  of  time  spent  by  the  Board  on  its 
various  activities.   What  may  consume  a  good  deal  of  Board  time  one  year 
(such  as  a  land  exchange)  may  not  even  be  a  subject  for  consideration  the 
next  year. 

In  conclusion,  the  Board  acts  as  trustee  for  more  than  5  million  acres 
of  land.   A  good  deal  of  Board  time  is  spent  on  administrative  matters-- 
land  sales,  exchanges,  easements,  etc.   However,  the  Board  can  (and  not  in- 
frequently does)  overrule  Departmental  recommendations--depending  upon  the 
circumstances  of  the  situation.   Matters  that  are  seemingly  of  a  routine, 
administrative  nature  oftentimes  become  major  policy  questions  to  be  resolved 
by  the  Board.   Furthermore,  the  Board  is  ultimately  responsible  for  making 
decisions  that  directly  affect  major  segments  of  the  state's  economy:   the 
Board  has  the  authority  to  adjust  upward  the  rental  for  agricultural  leases 
and  it  fixes  the  rate  for  coal  and  mineral  royalties.   Thus,  the  Board  does, 
in  fact,  formulate  policy.   It  also  performs  a  necessary  quasi- judicial  role 
--one  that  is  expected  to  increase  in  scope  in  future  years. 
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Department  of  State  Lands  and  Investments 

The  Department  of  State  Lands  and  Investments  (hereinafter  referred 
to  as  the  "Department"),  was  created  in  1927  (Laws  of  Montana  1927,  Ch.  60, 
Sec.  1-123)  and  is  now  codified  in  Sections  81-101  through  81-2408,  R.C.M. 
1947.   The  principal  goal  of  the  Department,  as  expressed  in  its  1970 
annual  report  to  the  Governor,  is... to  administer  the  lands  granted  to 
the  state  and  the  state  funds  entrusted  into  its  care,  to  the  best  interests 
of  the  various  state  schools  and  institutions,  and  for  the  attainment  of 
other  worthy  objects  helpful  to  the  well-being  of  the  people  of  the  state." 

The  primary  duties  of  the  Department,  acting  under  the  supervision 
of  the  Board,  are  to  administer  the  sale  and  lease  of  state  grant  lands, 
to   invest    the  permanent  and  other  funds  of  the  state,  to  appraise 
and  supervise  (in  the  field)  the  grant  lands,  and  to  restore  or  preserve 
the  lands  to  their  optimum  potential  (through  the  resource  development 
and  conservation  program). 

The  Commissioner  of  State  Lands  and  Investments  (hereinafter  referred 
to  as  the  "Commissioner")  is  the  chief  administrative  and  executive 
officer  of  the  Board  (Section  81-201,  R.C.M.  1947).   The  Commissioner  is 
appointed  by  the  Governor  with  the  consent  of  the  Senate,  he  is  not  a 
member  of  the  Board,  but  rather  acts  as  ex-officio  secretary.   His 
term  of  office  is  four  years  or  until  his  successor  has  been  appointed 
and  qualified  (Section  81-201,  R.C.M.  1947). 

The  principal  office  of  the  Department  and  the  Board  is  located  in 
the  State  Capitol  building  in  Helena.   The  Department  also  shares  the  Fish 
and  Game  Districts'  offices  in  Glasgow  and  Miles  City  for  use  as  field 
offices  for  the  fieldmen  in  those  areas. 

The  Department  is  organized  into  three  major  divisions:   The  Land 
Administration  Division,  the  Resource  Development  and  Conservation  Div- 
ision and  the  Central  Management  Division.   The  Budget  Director's  pro- 
gram breakdown  roughly  parallels  this  organizational  framework. 

The  Department  uses  the  Attorney  General's  office  almost  exclu- 
sively for  legal  assistance.   As  further  discussed  in  the  Resource 
Development  and  Conservation  program  description,  the  only  current  out- 
side use  of  private  attorneys  is  in  land  clarification  suits. 

Funding  and  Personnel 

Expenditures  and  Appropriations 

Total  Department  expenditures  for  the  1967-69  biennium  were 
$552,702,  which  compares  with  the  appropriation  for  the  current  biennium 
of  $716,750--an  increase  of  29  per  cent.   The  table  below  shows  approp- 
riations to  the  Department  for  the  current  biennium,  by  source  and  object. 
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Appropriations,  Department  of  Lands  and  Investments,  by  Source  and  Object, 

1969-71  Biennium 


General  Fund: 

a.  Personal  Services 

b.  Operation  and  Capital 

c.  County  Payments  for  Grants 

and  Benefits  under  Sec.  81-1118 


Fiscal  Year  1970 

$159,300 
43,575 

133,000 


Fiscal  Year  1971 

$167,300 
43,575 

133,000 


Earmarked  Revenue  Fund: 

a.  Personal  Services 

b.  Operation  and  Capital 


Biennial  Total 

Total  appropriations 
1969-1971  biennium 


18,000 
-0- 

?7 

16,750 

Funds 

19,000 
-0- 

$353,875 

$362,875 

General  Funds 

Other 

Total 

$679,750 


$37,000     $716,750 


The  appropriation  of  $266,000  ($133,000  for  each  of  the  two  fiscal 
years)  to  the  counties  is  the  result  of  a  law  enacted  by  the  Legislature 
in  1967  (Laws  of  1967,  Chapter  235,  now  codified  as  Section  81-1115 
through  81-1121,  R.C.M.  1947).   The  law  provides  for  payments  from  the 
state  General  Fund  to  counties  in  which  the  state  has  real  property  in 
excess  of  six  per  cent  of  the  total  land  area  of  the  county  and  from 
which  the  state  derives  grazing,  agricultural  or  forest  income.   Section 
81-1116,  R.C.M.  1947  makes  it  the  duty  of  the  County  Assessor  to  compute 
the  amount  of  taxes  which  would  be  paid  on  the  county  assessments  of  the 
property  as  if  it  were  owned  by  a  taxpayer  of  the  county.   The  same 
section  also  provides  for  maximum  tax  payments.   Payments  are  made  to 
counties  in  December  of  each  year  (Section  81-1119,  R.C.M.  1947).   Section 
81-1120,  R.C.M.  1947  provides  that  60  per  cent  of  the  moneys  received  by 
each  county  are  to  be  apportioned  among  the  elementary  school  districts 
of  the  county  in  accordance  with  the  amount  of  state  owned  land  in  each 
elementary  district;  40  per  cent  is  allotted  to  the  county  road  fund. 

The  zero  amount  shown  in  the  table  above  under  "Earmarked  Revenue 
Fund--Operation  and  Capital"  is  actually  an  open-ended  legislative 
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authorization  to  spend  all  revenues  in  the  Resource  Development  and 
Conservation  account  which  are  not  otherwise  appropriated.   The  source 
of  revenue  for  the  account  is  2h   per  cent  of  the  rentals  paid  by  the 
lessees  of  eight  types  of  leases:   grazing,  agriculture,  State 
Forester  rentals,  oil  and  gas,  oil  and  gas  penalties,  metalliferous, 
uraniumj  and  nonmetallif erous .   The  amount  paid  into  this  account  has 
ranged  from  $115,000  to  $130,000  a  year. 

There  are  no  federal  funds  available  to  the  Department  other  than 
the  ACP  (Agricultural  Conservation  Program)  moneys  in  the  Resource 
Development  and  Conservation  Division's  program;  this  funding  is  dis- 
cussed in  a  subsequent  section  of  the  report. 


The  1969-71  appropriation  of  $716,750  is  less  than  anticipated 
expenditures  for  the  same  period--$976, 287 — due  to  the  open-ended 
appropriation  for  the  Resource  Development  and  Conservation  program. 
Estimated  expenditures,  by  program,  for  the  current  biennium  are  shown 
below. 

Estimated  Expenditures,  Department  of  Lands  and  Investments,  by  Program, 

1969-71  Biennium 

Program  Fiscal  Year  1970  Fiscal  Year  1971 

Central  Management  $231,620  $240,656 

Land  Administration  96,100  103,475 

Resource  Developement 

and  Conservation  164,436  200,000 


Totals:  $432,156  $544,131 

Biennial  Total:         $976,287 

The  figures  for  fiscal  year  1970--as  well  as  the  figures  for  the 
current  year--are  estimates  due  to  a  change  in  program  structure.   Prior  to 
the  current  fiscal  year,  the  Department  operated  under  two  programs: 
Administration  and  Resource  Development.   Effective  July  1,  1970,  the 
Administration  program  was  divided  into  two  programs--Central  Management 
and  Land  Administration. 

Personnel > 

The  Department  currently  employs  a  total  of  24  personnel.   The 
personnel,  by  position  are  as  follows: 

Commissioner 

Administrative  Assistant 

Secretary 

Chief  Field  Agent 
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District  field  agents  (5) 

Resource  development  director 

Resource  specialist 

Receptionist-mail  clerk 

Statistical  clerk 

Chief  Clerk,  mineral  section 

Assistant  mineral  clerk 

Cashier 

Assistant  cashier 

Bookkeeper 

Surface  section  chief  Clerk 

Assistant  surface  clerk 

Clerk- stenographer 

Clerk-typist  (2) 

Clerk 

All  of  the  above  personnel  are  employed  on  a  full-time  basis.   In 
addition,  in  July  and  August,  the  Department  hires  three  special  crop 
checkers . 

Revenues 

Total  receipts  of  the  Department  in  fiscal  year  1970  were  $10,531,014, 
compared  with  $12,328,791  for  the  previous  fiscal  year.   Of  the  $10,531,014, 
$2,048,199  was  in  the  form  of  receipts  to  the  permanent  funds  and  $8,482,813 
constituted  income  to  be  distributed  to  the  various  schools  and  institutions, 

The  enabling  act  specifically  provided  that  all  moneys  received  from 
the  sale  of  lands  belong  to  the  several  grants  (excluding  the  public  build- 
ings grant),  together  with  proceeds  from  the  sale  of  timber,  oil  royalties 
and  other  minerals,  should  be  credited  to  a  permanent  fund  for  each  of  the 
land  grant  institutions.   It  also  provided  that  permanent  funds  cannot  be 
used  for  any  other  purpose  and  must  forever  remain  inviolate  as  the  prop- 
erty of  each  of  the  land  grant  funds.   The  Constitution  has  generally 
limited  the  investment  of  these  funds  to  bonds  of  the  State  of  Montana, 
bonds  of  political  subdivision  of  the  state,  and  U.  S.  Government  Bonds. 
The  interest  received  on  the  investments  is  distributed  annually  with 
other  income  to  the  respective  land  grant  institutions. 

The  table  on  the  following  page  shows  receipts  credited  to  the  perma- 
nent funds  from  all  sources  during  fiscal  year  1970. 
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As  of  June  30,  1970,  the  permanent  funds  totaled  $59,  155,755.69. 
The  table  below  shows  the  original  grant,  the  acreage  remaining  and  the 
fund  for  each  grant  as  of  June  30,  1970. 

Original  Acreage  as  of  Fund  as  of 
Fund  Grant   June  30,  1970  June  30,  1970 

Public  School  5,188,000  4, 595,406, . 96  $52,907,243.03 

University  of  Montana  46,720  18,160.87  838,833.67 

Montana  State  University-Morrill  Grant  90,000  62,977.31  1,304,654.50 

Montana  State  University-Second  Grant  50,000  32,632.13  551,091.75 

School  of  Mineral  Science  and  Technology  100,000  59,606.22  1,317,688.68 

State  Normal  School  100,000  62,890.00  1,156,654.29 

Deaf  and  Blind  Assylum  50,000  36,235.86  521,177.76 

State  Reform  School  50,000  68,744.01  550,400.37 

Public  Buildings  182,000  186,249.56      

Veterans'  Home  1,275.61  1,275.61  8,011.64 
"Militia  Camp"  now  used  as  an  Agricult- 
ural Experiment  Station  640.00  640.00      

Agricultural  and  Manual  Training  School  5,000.00  2,000.00      

State  Penitentiary  9.75  9.75      


Totals: 


$59,155,755.69 


The  Department  has  traditionally  valued  the  land  grants  at  $10.00  per 
acre  (the  minimum  sale  price  of  tillable  land).   On  this  basis,  the  lands 
would  have  a  total  value  in  excess  of  $50  million.   The  Commissioner  has 
indicated,  however,  that  the  actual  value  of  the  lands  would  be  considerably 
higher . 

Most  ©f  the  state's  remaining  gant  lands  are  leased  for  grazing  pur- 
poses, as  shown  in  the  table  below. 

TOTAL  ACREAGE  OF  STATE  LAND  IN  SCHOOL  AND  INSTITUTIONS  ACCOUNTS 
INCLUDING  LAND  UNDER  CONTRACT  TO  PURCHASE 
ACREAGE  BY  CLASSIFICATION 
June  30,  1970 


Grazing  (including  17,864,79  acres  of  timber  land)_ 
Agriculture  land  under  cultivation 


Timber  (Including  17,864.79  acres  of  grazing  land)^ 
Lands  under  Certificate  of  Purchase 


Special  Grants  (See  UNSOLD  LAND  ACCOUNT  Table) 


TOTAL  ACREAGE 


Less  duplication  of  timber  Iand_ 
TOTAL  NET  ACREAGE 


Unsold  land  account,  June  30,  1970 


Plus  land  under  Certificate  of  Purchase 


4,141.223.72 

509,091.50 

490,452.49 

156,811.58 

7,592.71 

5,305,172.00 
17,864.79 


5,130,495.63 
156,811.58 


5,287,307.21 


TOTAL  NET  ACREAGE,  JUNE  30,  1970 


5,287,307.21 


-11- 


Article  XI,  Section  5  of  the  state  Constitution  provides  that  95 
per  cent  of  all  the  interest  received  on  the  school  funds  of  the  state 
and  95  per  cent  of  the  rents  from  leasing  school  lands  and  all  other 
income  from  the  public  school  funds  shall  be  apportioned  to  the  several 
school  districts  of  the  state.   (The  remaining  5  per  cent  is  credited 
to  the  permanent  funds.)   "Interest  and  income"  moneys,  more  specifi- 
cally, consist  of  grazing  rentals,  crop  shares,  oil  and  gas  lease 
rentals,  interest  on  land  contracts  and  interest  on  investments.   The 
law  provides  that  the  Superintendent  of  Public  Instruction  is  to 
divide  the  interest  and  income  moneys  among  the  counties  of  the  state 
on  the  basis  of  children  therein  of  school  age.   The  county  superin- 
tendent of  schools  each  county  further  divides  the  amount  received 
among  the  school  districts  of  the  county  on  the  same  basis.   Similar 
income  from  the  other  grants  is  likewise  made  available  as  received 
monthly  to  assist  in  defraying  operating  expenses  of  the  other 
institutions. 

The  table  on  the  following  page  shows  income  to  the  Department  from 
all  sources  during  fiscal  year  1970. 
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Description  of  Programs 

Central  Management  Division 

General.   The  Central  Management  Division  is  headed  by  the  Administrative 
Assistant,  under  the  general  supervision  of  the  Commissioner.   The  Division 
has  responsibility  for  the  administrative  duties  of  the  Department.   All  of 
the  clerical  and  accounting  procedures  relating  to  the  sale  or  lease  of  state 
lands  are  under  this  Division.  Within  the  guidelines  established  by  the 
Enabling  Act,  the  State  Constitution  and  the  Board,  transactions  involving 
total  receipts  of  approximately  $10  million  annually  are  processed. 

The  major  functions  of  the  Division  are: 

1.  Surface  Leasing 

2.  Mineral  Leasing 

3.  Accounting 

4.  Land  Sales 

5.  Lieu  Selections 

6.  Investments 

7.  Easements  and  Right  of  Way  Deeds 

Description.   1.   Surface  Leasing 

The  Division  performs  all  the  functions  necessary  to  perfect  agricultural 
and  grazing  leases.   Generally  this  includes:   lease  renewals,  preparing 
leases,  competitive  bids,  recording  leases,  preparing  assignments,  recording 
assignments,  transferring  leases  by  court  order  dissolving  joint  tenancy, 
preparing  subleases,  preparing  mortgages,  recording  changes,  making  partial 
deletions  from  leases,  combining  leases,  recording  improvements  to  the  property, 
and  other  general  correspondence  concerning  the  property  in  question.   There 
are  approximately  8,500  agricultural  and  grazing  leases  now  in  effect. 
Approximately  1,400  leases  were  renewed  in  1970.   The  renewal  workload  varies 
considerably,  however,  from  year  to  year.   By  law,  agricultural  and  grazing 
leases  are  issued  for  periods  of  either  five  or  ten  years  (Section  81-407, 
R.C.M.  1947). 

a. )   Agricultural  Leases 

An  historical  view  of  the  scheme  of  agricultural  leases  seems  pertinent. 
Present  methods  of  determining  minimum  rentals  for  agricultural  and  grazing 
leases  were  adopted  after  more  than  a  half  century's  experience  with 
other  methods.   Leasing  was  originally  an  adjunct  to  the  sale  of  land.   At 
the  close  of  land  sales,  leases  for  unsold  lands  were  auctioned  off  with  a 
minimum  annual  rental  of  5  per  cent  of  the  appraised  value  of  the  land. 
Land  offered  for  sale  and  lease  at  public  auction  and  not  disposed  of  could 
be  sold  or  leased  through  written  application.   However,  the  Board,  in  its 
report  of  1892,  stated  that  it  preferred  to  lease  rather  than  sell  lands. 
Since  leasing  proved  to  be  more  than  a  temporary  expedient,  leasing  at  public 
auction  gradually  fell  into  disuse  and  was  replaced  by  leasing  through 
written  application.   Rentals  were  still  determined  as  a  percentage  of  land 
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value;  agricultural  land  was  leased  at  5  per  cent  of  its  appraised  value 
and  grazing  land  at  6%  per  cent  of  its  value. 

When  the  laws  governing  the  administration  of  state  lands  were  ex- 
tensively revised  in  1927,  a  provision  for  crop  share  rentals  was  included. 
The  law  authorized  the  Board  to  lease  agricultural  lands  on  a  crop  share 
basis  at  its  discretion.  The  share  was  to  be  no  less  than  what  private 
landlords  coramonly  receive.   An  absolute  minimum  of  1/5  of  the  crop  was 
established. 

During  the  depression  of  the  1930 's  lessees  turned  to  the  device  of 
crop  share  in  preference  to  cash  rentals.   In  1932  there  were  640  crop 
share  leases  in  effect.   By  1936  this  number  had  almost  doubled. 

In  its  report  of  November  14,  1944  the  State  Lands  Survey  Committee, 
established  by  the  Legislature  in  1943  to  study  the  administration  of 
state  lands,  recommended  that  all  agricultural  lands,  except  where  it  was 
not  in  the  state's  best  interest,  be  leased  for  a  share  of  the  crop  on  the 
following  basis:   "The  crop  share  to  be  that  prevailing  in  the  immediate 
vicinity  of  the  tract,  but  not  less  than  one-fifth  of  the  crop."  With 
this  report  before  it,  the  Legislature  in  1945  provided  for  the  lease  of 
agricultural  lands  oaly  upon  a  crop  share  basis.   The  minimum  share  was  set 
at  1/5  of  the  crop  or  the  prevailing  landlord's  share  in  any  district  when 
in  excess  of  1/5.   In  1949  the  Legislature  brought  agricultural  land 
rentals  to  their  present  level  by  increasing  the  share  to  h   "of  the  annual 
crops.  .  .or  the  usual  landlord's  share  prevailing  in  the  district,  which- 
ever is  greater." 

From  the  lessee's  point  of  view  a  crop  share  has  several  advantages 
over  a  cash  rental.   The  lessee  need  not  pay  cash  rental,  and  the  state 
as  landlord  shares  the  risk  of  crop  failure  or  reduced  yield.   With  a 
crop  share  rental  system,  the  state's  income  from  its  agricultural  lands 
flucuates  with  the  fortunes  of  the  industry  just  as  its  returns  from 
grazing  land  vary  with  the  price  of  beef. 

However,  from  the  landlord's  point  of  view  the  crop  share  system  has 
some  disadvantages.   The  landlord's  return  is  a  result  not  only  of  soil 
fertility  and  weather  conditions  but  also  of  the  tenant's  ability  as  a 
farmer.   If  the  tenant  is  a  poor  farmer,  the  landlord's  return  from  the 
land  is  reduced  proportionately.   How  crop  yields  on  state  lands  compare 
with  average  yields  on  other  lands  is  impossible  to  determine  because  the 
Department  has  never  complied  complete  data  on  average  yields  and  prices 
received,  either  by  county  or  on  a  statewide  basis,  for  the  various  crops 
raised  on  state  lands.   Nor  has  it  determined  the  acreage  seeded  to  each 
of  the  different  crops.   Thus,  the  state  as  landlord  does  not  know  exactly 
how  its  acreage  is  being  used  or  how  well  or  how  poorly  its  tenants  are 
performing.   These  figures  are  currently  being  collected  by  Montana  State 
University. 
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while  income  from  crop  share  leases  is  influenced  by  prices,  weather 
and  other  natural  conditions,  the  general  increase  in  income  probably 
reflects  more  rigorous  Department  enforcement  measures.   The  big  increase 
in  1940  over  1938  coincides  with  the  adoption  of  seeding  and  crop  reports. 
Since  then  lessees  have  been  required  to  fill  out  annual  report  forms 
sent  out  by  the  Department;  after  harvest  a  crop  yield  report  form  must  also 
be  completed.   These  reports  are  supplemented  by  field  crop  checks. 

In  addition  to  lessee  seeding  and  crop  reports,  and  field  crop  checks, 
in  1953  the  Department  adopted  annual  crop  yield  estimate  reports  for  each 
agricultural  lease.   Fieldmen  visit  each  piece  of  crop  land  prior  to  harvest 
and  submit  to  the  Department  reports  of  their  estimated  yields.   These 
estimates  are  checked  against  crop  reports  submitted  by  the  lessees.   Signi- 
ficant and  unexplained  discrepancies  between  estimates  and  reported  yields 
are  investigated.   Increased  income  per  acre  since  1953  may  reflect  these 
greater  efforts  at  securing  the  state's  full  share.   There  apparently  has 
been  a  steady  improvement  in  crop  reporting. 

b.)   Grazing  Rentals 

In  1927  the  Legislature  replaced  grazing  rentals  based  on  a  percentage 
of  the  appraised  value  of  the  land  with  a  classification  rental  system. 
Grazing  lands  were  placed  in  one  of  four  classes  according  to  quality. 
Lessees  paid  annual  cash  rentals  which,  depending  on  the  classification, 
ranged  from  $100  for  the  best  land  to  $40  per  acre  per  year  for  fourth  class 
land.   During  the  depression  of  the  1930 's  rentals  were  reduced  and  follow- 
ing World  War  II  they  were  increased  several  times,  but  the  essential 
features  of  the  system  were  retained  until  1952  when  the  grazing  fee  formula 
went  into  effect. 

In  its  report  of  1944,  the  State  Lands  Survey  Committee  recommended 
replacing  the  classification  system  with  a  rental  based  on  the  carrying 
capacity  of  the  land.   In  1945  the  Legislature  adopted  this  proposal  as  well 
as  the  Committee's  suggestion  of  a  20(;;  minimum  animal -unit-month  fee.   These 
changes  meant  that  roughly  four  million  acres  of  grazing  land  had  to  be 
appraised  for  their  animal-unit-carrying  capacity.   Meanwhile  rentals  were 
charged  on  the  old  classification  system  but  with  a  20  per  cent  increase. 
Before  the  new  system  went  into  effect,  the  Legislature  amended  it  twice. 
In  1949  the  Legislature  replaced  the  flat  20c  animal-unit-month  fee  with 
a  flexible  formula.   In  the  next  session  the  Legislature  amended  the  form- 
ula resulting  in  lower  rentals.   By  1952  the  land  appraisal  was  completed 
and  the  formula  system  was  finally  put  into  operation.   Fees  derived  by  the 
use  of  the  formula  as  amended  in  1951  were  charged  through  1959.   In  that 
year  the  Legislature  amended  the  formula  so  as  to  result  in  higher  rentals. 

The  formula  is  used  to  compute  an  animal-unit-month  fee.   An  "animal- 
unit"  is  defined  as  "one  cow,  one  horse,  five  sheep  or  five  goats";  and 
"animal-unit-month",  usually  abbreviated  to  "AUM",  is  defined  as  the 
"amount  of  natural  feed  necessary  for  the  complete  subsistence  of  one  cow 
for  a  period  of  one  (1)  month."  The  AUM  fee  which  results  from  use  of  the 
formula  is  multiplied  by  the  appraised  AUM  carrying  capacity  of  the  land 
to  determine  a  lessee's  annual  rental.   Since  the  price  of  beef  is  one 
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element  of  the  formula,  rentals  for  non-competitive  grazing  leases 
frequently  vary  from  year  to  year. 

The  use  of  the  formula  resulted  in  the  following  AUM  fees  on  state 
grazing  land: 

1952  —  40c     1955  —  35c    1958  --  25c    1961  --  48c 

1953  --  43c     1956  --  28c    1959  --  28c    1962  --  48c 

1954  —  42c     1957  --  25c    I960  —  44c    1963  --  46c 

The  current  grazing  formula  (it  was  amended  in  1963)  is  codified 
in  Section  81-443,  R.C.M.  1947.   It  provides  for  the  annual  rental  per 
section: 

"The  base  rental  shall  be  computed  by  multiplying  thirty-two  cents 
(32c)  plus  two  (2)  times  the  average  price  per  pound  of  beef  cattle  on 
the  farm  in  Montana  for  the  previous  year  times  the  animal-unit-month 
carrying  capacity  of  the  land."   (This  establishes  what  the  Department 
calls  its  "B"  rate.)  There  are  three  rates  for  the  1971  grazing  year: 

A  -  95c  -  20  units  up; 

B  -  85c  -  15-19  units;  and 

C  -  75c  -  1-14  units. 

This  was  established  by  first  securing  the  average  price  of  beef  for 
the  previous  year  from  the  Statistical  Reporting  Service,  U.  S.  Department 
of  Agriculture;  the  past  year  (September  1  to  September  1)  the  average 
price  was  26.63c.   (Thus,  2  x  26.63  =  53.26  plus  32  =  85c  --  the  base  or 
"B"  rate.) 

Recent  rentals  under  this  newer  formula  have  been: 

A  -  86c  A  -  86c 

1964:       B  -  76c  1968:      B  -  76c 

C  -  66c  C  -  66c 

A  -  80c  A  -  86c 

1965:       B  -  70c  1969:      B  -  76c 

C  -  60c  C  -  66c 

A  -  78c  A  -  90c 

1966:       B  -  68c  1970:      B  -  80c 

C  -  58c  C  -  70c 

A  -  84c 

1967:       B  -  74c 

C  -  64c 

2.   Mineral  Leasing 

Statutory  authority  for  the  mineral  leasing  function  is  contained 
in  Title  81,  Chapter  5,  R.C.M.  1947  (coal  mining  leases  and  permits); 
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Title  81,  Chapter  6,  R.C.M.  1947  (prospecting  permits  and  mining  leases); 
and  Title  81,  Chapter  17,  R.C.M.  1947  (oil  and  gas  leases). 

The  law  provides  that  oil  and  gas  leases  must  be  awarded  by  public 
auction  (Section  81-1715,  R.C.M.  1947).   Applicants  are  required  to  submit, 
with  their  bids,  an  annual  rental  of  $1.00  per  acre  (Section  81-1702,1,  R.C.M. 
1947),   All  successful  bids  must  be  approved  by  the  Board.   The  first  year 
of  the  lease,  the  successful  bidder  is  required  to  pay  the  bonus  (the  high 
bid),  if  there  is  any;  occasionally,  leases  are  secured  without  any  other 
bids.   Every  year  thereafter  for  the  life  of  the  lease  (the  remaining  9 
years),  the  lessee  pays  the  $1.00  per  acre  rental.   All  lessees  are  also 
required  to  pay  a  royalty  which  is  on  a  sliding  scale  of  12%  per  cent, 
17%  per  cent,  or  25  per  cent,  with  the  actual  percentage  depending  on  pro- 
duction (Section  81-1704,  R.C.M.  1947).   According  to  the  Commissioner, 
there  is  not  a  great  deal  of  oil  and  gas  activity  at  the  present  time,  due 
to  reduced  exploratory  work  on  the  part  of  oil  companies. 

The  Board  has  the  authority  in  Sections  81-501  and  502,  R.C.M.  1947 
to  establish  procedure  for  the  issuance  of  coal  leases.   Coal  leases  are 
auctioned  through  sealed  bids,  with  the  minimum  bid  set  by  the  Bureau  of 
Mines  and  Geology.   All  successful  bids  must  be  approved  by  the  Board. 
Section  81-503,  R.C.M.  1947  sets  the  minimum  royalty  for  coal  leases  at 
12%  cents  per  ton;  the  actual  royalty  is  set  by  the  Board.   The  Commissioner 
has  indicated  that  coal  leases  are  now  emerging  as  an  important  source  of 
revenue.   In  fact,  the  Department  expects  nearly  $10  million  in  royalties 
from  a  single  lease  that  was  recently  authorized. 

The  Board  sets  the  rental  and  the  royalty  for  uranium,  metalliferous* 
and  non-metalliferous  leases.   Section  81-604,  R.C.M.  1947  provides  that 
the  royalty  on  these  leases  is  to  be  not  less  than  5  per  cent  of  the  returns 
from  or  full  market  value  of  the  minerals  recovered.   Applications  for 
uranium,  metalliferous  and  non-metalliferous  leases  are  submitted  to  the 
Bureau  of  Mines  and  Geology  for  technical  review  and  then  to  the  Board  for 
its  approval;  bid  sales  are  not  held.   According  to  the  Commissioner,  there 
is  currently  very  little  production  of  uranium,  metalliferous  or  non- 
metalliferous  minerals  on  state  leased  lands. 


""Metalliferous  minerals"  are  defined  in  Section  81-601,  R.C.M, 
1947  as  "...gold,  silver,  lead,  zinc,  copper,  platinum,  iron  and  all  other 
metallic  minerals." 
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The  table  below,  taken  from  the  1968-1970  Statistical  Report  of 
the  Department,  shows  the  mineral  lease  activity  of  the  Department  for 
fiscal  year  1970. 


SUMMARY  OF  MINERAL  LEASES  FOR  THE  YEAR  ENDING  JUNE  30,  1970 


Number 

Acreage 

of 

Under 

L^as?§ 

Lease 

Oil  &  Gas 

3185 

1,461,854.29 

Coal 

111 

59,538.72 

Uranium 

352 

160,134.80 

Gold  &  Silver 

2 

480.00 

Thorium 

1 

1,122.25 

Phosphate 

2 

480.00 

Talc 

2 

880.00 

BenConlte 

12 

21,197.17 

Peat 

1 

601.60 

Iron 

2 

1,080.00 

Copper 

1 

125.98 

Gold 

1 

40.00 

Metalliferous, 

other    8 

3,580.00 

Sand  &  Gravel 

50 

3730 

1,711,114.81 

Rentals       Number  of   Acreage 

and         Producing    Under 

Penalties     Leases  Production 

$2,075,307.45   175  54,343.88 
13,004.88*    2         640.00 

105,990.96   ---  

240.00   — -  

925.00 

600.00   — -  

150.00*  -—  

1,451.01   —  

400.00   —  

540.00   —  

62.99*  ---  

20.00   — -  

1,930.00*  ---  


Rc>yalt;j.eg 
$561,144.85 
3,766.47* 


100.00* 


80.00* 

1,593.21* 
9,017.31 


$2,200,622.29   177 


54,983.88    $575,701.84 


*  Advance  Royalties  on  Metalliferous  Minerals  included  in  Rentals  &  Penalties  and  in  Royalties 

The  Oil  and  gas  leases  sold  during  the  last  two  fiscal  years  are  as 
follows : 


MINERAL  SECTION  -  OIL  AND  GAS  LEASE  SALES 


July 

J^ 

.  1968 
Fiscal 

thru  June  3C 
L  Year  1969 

),  1970 

Number 

o] 

E    Number  Acres 

Amount 

Average 

Date  of  Sale 

Leases 

Sold 

Received 
$406,688.16 

Per  Acre 

Sept,  10,  1968 

263 

117,522,18 

$3.46 

Dec.  3,  1968 

210 

88,261.29 

166,161.03 

1.88 

Apr.  8,  1969 

522 

233,398.67 

619,000.82 

2.64 

June  3,  1969 

315 

90,428.38 

143,464.65 

1.59 

Fiscal  Year  1970 

Sept.  17,  1969 

186 

81,935.33 

249,638.94 

3.05 

Dec.  2,  1969 

120 

53,453.22 

88,373.80 

1.65 

March  3,  1970 

201 

82,977.24 

147,596.71 

1.77 

June  9,  1970 

115 

42,002.58 

88,370.92 

2.10 

1,932 


789,978.89  $1,909,295.03 


$2.59 
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Coal  sales  are  held  less  frequently;  the  last  sales  show  the  follow- 
ing: 


Number  of 

Leases 

18 

61 

79 

COAL  SALES 

Number  Acres 
Sold 

Amount 

Received 

$  67,640.44 

159,986.61 

Average 
Per  Acre 

Nov.  25,  1968 
May  26,  1970 

9,461.62 
22,835.66 

$7.15 
7.00 

32,297.28 

$227,627.05 

$7.04 

3.   Accounting  Section 

The  accounting  section  is  currently  in  the  process  of  reorganization. 
An  outline  of  the  duties  of  the  two  principal  positions  in  the  section  is 
set  out  below. 

Cashier 

1.  Receive  all  moneys  paid  into  the  Department 

2.  Post  all  payments  for  surface  leases  on  ledgers 

3.  Post  all  installment  payments  on  contracts 

4.  Post  to  ledgers  Rental  and  Royalty  payments  on  mineral 
leases 

5.  Itemize  all  payments  for  deposit  in  the  office  of  the 
State  Treasurer 

6.  Issue  official  receipts  to  the  payees 

7.  Post  all  payments  to  a  ledger  with  a  breakdown  of  the 
moneys  to  the  different  grant  funds  and  general  fund 
as  to  permanent  or  interest  and  income  accounts  of 
the  grant  funds 

8.  From  the  ledger  in  Item  7,  prepare  a  breakdown  settle- 
ment sheet  for  transmittal  to  the  Treasurer,  Controller 
and  Auditor  for  distribution  of  the  moneys  to  the  proper 
fund  accounts  in  those  offices. 

Bookkeeper 

1.  Post  to  a  ledger  the  official  receipts  submitted  by  the 
Treasurer's  office  of  state  land  office  moneys  on 
deposit;  post  from  journal  vouchers  the  distribution  to 
each  grant  fund 

2.  Balance  ledgers  with  cashier's  ledgers 

3.  Issue  claims  for  refunds  of  overpayments 

4.  Prepare   monthly,  6-month,  calendar  year  and  fiscal 
year  reports  of  the  permanent  funds  and  the  interest 
and  income  funds  showing  the  distribution  to  the  various 
funds 

5.  Maintain  personnel  records 

6.  Prepare  payroll 

7.  Purchase  all  office  supplies 


20- 


8.  Maintenance  of  all  office  equipment 

9.  Prepare  a  yearly  report  of  the  trust  and  legacy 
account  for  submission  to  the  members  of  the  Supreme 
Court 

10.  Maintain  a  ledger  for  each  land  sale  contract  showing 
unpaid  balances  for  posting  to  monthly  sheets 

11.  Maintain  a  ledger  of  the  resource  development  fund, 
which  is  2%  per  cent  of  all  rental  income  in  all  grant 
funds 

12.  Post  payments  of  interest  on  all  bonds  purchased  for 
the  permanent  funds  from  Treasurer's  office  receipts 

13.  Maintain  ledger  of  unsold  lands  in  each  grant  from  journal 
vouchers  of  the  contract  clerk. 

4.   Land  Sales 

The  Statistical  Clerk  under  the  supervision  of  the  Administrative 
Assistant  administers  Title  81,  Chapter  9,  R.C.M.  1947  Sale  of  State  Land. 
The  current  policy  of  the  Board  concerning  land  sales  was  rendered  at  its 
June  14,  1967  meeting: 

It  is  therefore  declared  to  be  the  policy  of  this  board  that 
state  lands  only  be  sold  when  said  sale  shows  a  clear  cut  ad- 
vantage to  the  trust.   The  criteria  to  be  used  in  determining 
such  advantages  are  the  following: 

1.  The  return  from  the  sale  of  agricultural  land  when 
invested  at  the  current  rate  yield  at  least  double 
the  present  income. 

2.  Grazing  land  will  only  be  sold  when  the  land  is  so 
situated  either  as  to  size  of  tract  or  topography 
as  to  make  future  leasing  difficult  or  when  said 
sale  will  make  possible  a  needed  community  or  indus- 
trial development.   In  these  cases  sales  will  be 
considered  only  when  the  application  contains  a 
guaranteed  bid  of  the  fair  market  value  of  the  land 
which  value  when  invested  at  our  current  rate  of 
return  will  at  least  exceed  three  times  the  present 
rental . 

Montana's  retention  of  most  of  her  land  grants  is  the  result  of  a 
combination  of  circumstances  and  design.   Until  passage  of  an  amendment  to 
the  enabling  act  in  1933  (which  reduced  the  minimum  sales  price  of  grazing 
land  to  $5.00  an  acre)  the  minimum  price  for  all  land  was  $10.00  an  acre. 
This  deterred  land  sales.   The  first  Board  observed  that  it  could  make  no 
better  investment  than  the  lands  themselves,  a  point  of  view  possibly 
reinforced  by  an  awareness  of  the  unhappy  results  of  early,  wholesale  land 
sales  by  older  states. 

Section  11  of  the  Enabling  Act  states  that  all  lands  shall  be 
"disposed  of"  only  at  public  sale  after  advertising.   This  same  section 
establishes  minimum  sales  prices  of  $10  an  acre  for  tillable  land  and 
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$5  an  acre  for  grazing  land.   Article  17,  Section  2,  of  the  Constitution 
states  that  grazing  land,  timber  land,  and  agricultural  land  may  be  sold 
"...under  such  rules  and  regulations  as  may  be  prescribed  by  law."   This 
section  adds  the  further  limitation  that  land  within  town  or  city  limits, 
or  within  three  miles  of  town  or  city  limits,  "...shall  be  sold  in  alter- 
nate lots  of  not  more  than  five  acres  each." 

The  statutes  prohibit  the  sale  of  timber  land  and  lands  likely  to 
contain  valuable  mineral  deposits.   Minerals  not  reserved  by  the  United 
States  are  reserved  to  the  state  when  lands  are  sold.   Section  81-903, 
R.C.M,  1947  also  reserves  from  sale:  (1)  all  state  lands  bordering  on 
navigable  lakes;  (2)  state  lands  bordering  on  such  non-navigable  meander- 
ed lakes  as  the  Board  deems  valuable  for  summer  resorts;  and  (3)  a 
strip  the  width  of  a  40-acre  tract  from  all  state  lands  bordering  on 
navigable  streams. 

A  purchaser  of  state  land  must  be  21  years  of  age  and  a  citizen  of 
the  United  States,  or  one  who  has  declared  his  intention  of  becoming  a 
citizen.   Corporations  organized  under  the  laws  of  Montana  may  also 
purchase  more  than  one  section  of  state  land,  but  the  section  may  not 
include  more  than  160  acres  susceptible  to  irrigation. 

The  Board  has  full  authority  to  decide  when  to  hold  sales  of  land 
and,  with  the  noted  exceptions,  what  lands  to  sell,  although  Section  81- 
907,  R.C.M.  1947  states  that  "...as  a  general  rule,  no  sale  of  state 
lands  shall  be  held  unless  applications  have  been  made  for  the  purchase 
of  lands  within  one  (1)  county  by  prospective  purchasers  representing  at 
least  twelve  (12)  families." 

State  lands  are  sold  only  at  public  auction  at  the  county  court- 
house of  the  county  in  which  the  lands  are  situated.   The  land  is  ad- 
vertised for  sale  in  the  county  newspaper  for  four  consecutive  weeks  be- 
fore the  sale.   The  lessee  of  any  land  put  up  for  sale  has  a  preference 
rigtt  to  purchase  the  land  by  matching  the  highest  bid.   All  sales  are 
subject  to  the  approval  of  the  Board  and  no  sale  is  complete  until  after 
it  has  received  the  Board's  approval  (Section  81-918,  R.C.M.  1947). 

When  the  Commissioner  has  received  a  request  for  a  sale,  he  secures 
authorization  to  sell  the  land  from  the  Board.   In  doing  this  the 
Commissioner  presents  the  Board  with  the  name  of  the  potential  purchaser, 
a  legal  description  of  the  land,  the  previous  year's  rental  income,  the 
appraised  value  of  the  land,  and  the  annual  investment  income  which 
could  be  realized  if  the  land  were  sold  at  the  appraised  value  and  the 
money  invested.   Peculiarities  of  the  land  that  might  affect  the  question 
of  whether  or  not  it  should  be  sold,  such  as  the  growth  prospects  of  the 
area  and  the  quality  and  location  of  the  land,  are  seldom  discussed. 
After  the  Commissioner  has  held  the  sale  he  requests  approval  from  the 
Board,  which  the  Board  usually  grants  perfunctorily. 

The  quantity  of  acreage  patented  to  individuals  has  never  been 
compiled  from  the  patent  books,  and  is  therefore  unknown.   But  more  land 
has  actually  been  sold  than  is  revealed  by  the  present  size  of  the  grants, 
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because  the  state  has  gained  acreage  through  mortgage  foreclosures 
and  exchange  of  land.   In  1917  the  Legislative  Assembly  provided  for 
the  investment  of  permanent  fund  moneys  in  farm  mortgages.   Because  of 
the  agricultural  depression  following  World  War  I,  many  of  these  loans 
became  delinquent  and  the  state  was  forced  to  foreclose,  thereby  acquir- 
ing title  to  additional  acreage.   By  December,  1952,  the  losses  had 
been  fully  recovered,  and  by  legislative  enactment  the  remainder  of 
340,979.41  acres  of  mortgage  lands  was  transferred  to  the  common  school 
grant  in  1953. 

The  following  table  contains  data  concerning  land  sales  in  the 
last  two  fiscal  years. 

LAND  SALES 

Number  of 
Fiscal  Year     Sales     Total  Acreage    Total  Dollars   Average/  Acre 

1969  8  1,709.96      $109,177.30       $  63.85 

1970  2  360.00        40,200,00        111.66 

5.  Indemnity  Lieu  Selections 

The  Statistical  Clerk  in  conjunction  with  the  Chief  Field  Agent 
processes  the  "lieu  lands"  selection  documentation  (Section  81-301, 
R.C.M.  1947).   This  process  has  been  going  on  since  the  Department  first 
commenced  state  lands  administration.   The  process  is  substantially  as 
described  below. 

Public  domain  land  is  appraised  by  the  Commissioner  or  Chief  Field 
Agent  for  selection  by  the  Board,  in  lieu  of  Sections  16  or  36 
or  parts  thereof  of  every  township  that  were  lost  to  the  state  because 
the  sections  were  withdrawn  by  the  federal  government  prior  to  statehood. 
The  mechanics  of  applying  for  the  land  must  conform  strictly  with  the 
federal  laws  and  regulations.   The  state  has  the  right  to  appeal  a 
decision  of  the  Bureau  of  Land  Management  Director,  but  the  ultimate 
decision  lies  with  the  BLM  in  Washington,  D.  C. 

As  of  June  30,  1970,  there  were  approximately  20,000  acres  left  to 
be  selected  by  the  state.   The  total  amount  that  has  been  selected  through 
the  years  is  about  1,600,000  acres.   This  figure  is  approximate  due  to 
the  nature  of  the  surveys,  meandering  streams,  federal  figures  vs.  the 
state's  and  numerous  other  problems  that  occur .when  dealing  with  real 
property.   It  is  hoped  by  the  Department  that  the  final  selection  will 
be  accomplished  within  the  next  three  years. 

6.  Investments 

For  a  discussion  of  the  Department's  investment  function,  see  the 
April  10,  1970  staff  report  on  Investment  of  State  Funds — Supplement  No.  1 
to  Report  on  Department  of  Administration. 
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7 .   Easements;  Sand,  Gravel,  Rock  and  Fill  Permits  and  Leases;  and 
Right  of  Way  Deeds . 

The  Administrative  Assistant  cooperates  with  the  Land  Administration 
Division  concerning  easements,  sand,  gravel,  rock  and  fill  permits  and 
leases  and  right  of  way  deeds. 

Sections  81-801  through  81-805,  R.C.M.  1947  provide  for  the  granting 
of  easements  for  public  purposes.  The  Administrative  Assistant  processes 
the  paperwork  after  the  fieldmen  have  made  their  appraisal. 

Right  of  way  deeds  also  take  up  part  of  the  Administrative  Assistant's 
time  for  routine  processing.   These  are  done  in  conjunction  with  the  High- 
way Department. 

Sections  81-701  through  81-704,  R.C.M.  1947  provide  for  leases  and 
permits  for  deposits  of  stone,  gravel,  sand  and  other  minerals.   These  are 
appraised  by  the  Land  Administration  Division  and  then  returned  to  the 
Administrative  Assistant  for  office  control.   There  are  very  few  leases 
issued  for  gravel  over  the  years.   Presently  there  are  only  49  such  per- 
mits and  one  lease  in  effect.   Usually  for  both  permits  and  leases  the 
Department  has  requested  that  the  surface  lessee  be  contacted  to  be 
assured  that  he  has  no  objections. 

The  following  table,  taken  from  the  1970  Statistical  Report  of  the 
Department,  shows  the  number  of  easements  and  right  of  way  deeds  handled 
by  the  Division  for  the  last  two  years. 

EASEMENTS  AND  RIGHT  OF  WAY  DEEDS  TO  STATE  LANDS 
JULY  1,  1968  TO  JUNE  30,  1970 

Purpose  of  Right  of  Way 

or  Easement Number    Acres     Compensation       Fees 

State  highways,  forest,     90      785.50    $  88,191.34      $   450.00 
county  and  private 
roads 

Oil  and  gas  pipe  lines, 
power,  telephone  and 
telegraph  lines 83      311.17      10,490.00         415.00 

Small  voltage  electri- 

cation  power  lines 14       19.34         389.25  70.00 

Microwave  and  substation 
sites,  airports  and 
Governmental  facil- 
ities      9       37.57       1,062.00  45.00 

Public  recreation  sites..    2      206.60       8,899.00  10.00 

Dams,  irrigation  ditches 
and  sewage  treatment 
facilities 6        71.58       1,931.45  30.00 

TOTALS         204     1,431.76    $110,963.04       $1,020.00 
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Compensation  is  credited  to  the  land  grant  from  which  the  acreage  was 

taken. 
A  percentage  of  the  charge  for  right  of  way  across  land  under  C.P.  is 

applied  to  the  contract. 
All  fees  are  credited  to  the  general  fund  for  the  State  of  Montana. 


Funding  and  Personnel.   Expenditures  of  the  Central  Management  Division 
in  fiscal  year  1970  were  $231,620.   Estimated  expenditures  of  the  Division 
for  fiscal  year  1971  are  $240,656.   The  Division  is  funded  by  General  Fund 
appropriations.   The  Division  employs  15  personnel,  as  follows: 

--Commissioner 

—  Secretary 

--Administrative  assistant 

--Receptionist-mail  clerk 

--Statistical  clerk 

--Chief  clerk,  mineral  section 

--Assistant  mineral  clerk 

--Cashier 

--Bookkeeper 

--Assistant  cashier 

--Chief  clerk,  surface  section 

--Assistant  surface  clerk 

--Clerk-typist  (2) 

--Clerk 
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Land  AdTnlnlstratlon 

General.   The  Land  Administration  Division  is  headed  by  the  Chief  Field 
Agent,  who,  in  the  absence  of  the  Commissioner,  is  statutorily  directed  to 
"...perform  all  the  duties  of  the  commissioner."   (Section  81-207,  R.C.M. 
1947).   The  ultimate  objective  of  the  Division,  as  expressed  in  the  1970 
annual  report  of  the  Department,  is  to  determine  by  field  inspection  the 
characteristics  and  best  use  for  4%  million  acres  of  state  land. 

The  Chief  Field  Agent  reports  that  the  principal  duties  of  the  Division 
are  as  follows: 

1.  Supervising  the  appraisal  of  all  renewal  tracts  of  land; 

2.  Supervising  crop  checks; 

3.  Approving  all  improvements  and  conservation  work  that  the  lessees 
do  themselves; 

4.  Reviewing  or  appraising  all  rights-of-way-  easements  and  land  sales; 

5.  Appraising  land  for  exchanges  with  the  federal  government. 

Description.   The  duties  of  the  Division  can  be  divided  into  summer  and 
winter  functions.   When  weather  permits,  the  Division  fieldmen  are  actually 
in  the  field.   A  continuing  field  duty  is  reappraisal  of  the  land.   The  Com- 
missioner tries  to  have  every  state  section  reappraised  once  every  ten  years 
(the  life  of  most  leases);  at  present,  intervals  between  reappraisals  are 
current.   The  first  goal  of  the  appraisals  is  to  determine  by  field  inspec- 
tion the  characteristics  and  best  use  of  the  land  and  to  establish  a  carry- 
ing capacity  for  livestock.   A  second  goal  is  to  insure  that  state  grazing 
lands  are  being  properly  managed  and  that  the  state  is  paid  its  full  share 
of  crops  raised.   The  Division  establishes  rules  and  regulations  for  resource 
use  consistent  with  securing  the  maximum  legitimate  advantage  to  the  trust 
within  the  guidelines  established  in  Section  81-103,  R.C.M.  1947.   The  ap- 
praisal consists  of  visiting  the  lessee,  examining  the  land,  and  reporting 
findings  to  the  office  on  a  work  sheet  on  which  is  recorded  information  on 
improvements,  land  use,  water  conditions,  assessed  value  of  nearby  deeded 
lands,  and  comments  on  the  general  condition  of  the  land. 

There  are  presently  in  effect  nearly  8,400  agriculture  and  grazing 
leases  on  state  land.   In  fiscal  year  1971,  about  1,300  renewal  surface 
leases  are  to  be  reappraised.   The  fieldmen  devote  about  two  months  to 
crop  checking.   The  fieldmen  visit  each  piece  of  agricultural  land  in  their 
territories  prior  to  harvest  time  and  estimate  crop  yields  in  a  written 
report  to  the  land  office.   In  addition,  the  fieldmen  visit  the  agricultural 
lands  of  lessees  who  are  known  to  submit  inaccurate  reports  on  crop  yield. 
The  crop  returns  from  the  agricultural  leases  are  audited  against  the  esti- 
mated returns  determined  in  the  field.   The  Department  intends  to  publicize 
the  yields  per  acre  of  grain  in  counties  once  every  three  years  with  agri- 
cultural leases.   This  type  of  coverage,  the  Department  expects,  will 
produce  the  advantages  of  several  extra  fieldmen  checking  crops  in  the 
summer . 

In  the  summer  months,  fieldmen  also  approve  all  improvements  and  con- 
servation work  that  lessees  may  do  themselves  and  requires  Department  approval 
before  the  improvements  are  made;  according  to  the  Commissioner,  the  restric- 
tions are  designed  to  insure  future  competitive  bidding.   The  inspections  of 
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improvements,  then,  are  for  the  purpose  of  seeing  that  the  improvements 
are  within  the  scope  of  the  law.   Furthermore,  they  serve  as  a  record  or 
evidence  of  who  performed  the  improvements. 

The  task  of  reviewing  or  appraising  all  rights-of-way  easements  and 
land  sales  is  to  insure  that  the  Board  (and  the  trust)  secure  full  market 
value. 

As  noted  previously,  the  administrative  work  in  connection  with  lieu 
land  selection  is  performed  by  the  Central  Management  Division.   The  physi- 
cal task  of  selecting  the  lands  is  the  responsibility  of  the  Land  Administra- 
tive Division.   During  the  next  few  years,  selection  of  the  remaining  lieu 
lands  to  fulfill  the  common  school  grant  should  be  completed.   Plans  have 
been  made  to  assign  personnel  from  the  BLM  to  work  together  in  making  these 
selections  as  rapidly  as  possible. 

Other  special  field  duties  include  the  following  up  of  leads  on  illegal 
sublease  and  lease  violations,  the  location  of  section  lines,  investigation 
of  requests  to  break  up  ground  or  to  seed  agricultural  lands  to  grass. 

Winter  months  are  spent  in  the  home  office  and  are  devoted  to  recording 
field  reports.   Field  reappraisals  are  supplemented  by  the  study  of  aerial 
photos  from  the  SCS  and  ASC  to  locate  section  corners,  water  breaks,  coulees 
and  other  relevant  topographical  peculiarities.   The  fieldmen  transfer  their 
information  from  reappraisal  worksheets  to  permanent  office  books  and  check 
their  estimates  of  crop  yields  against  the  actual  crop  reports  submitted  by 
lessees  of  agricultural  land.   If  there  are  unexplainable  wide  discrepancies 
between  the  fieldman's  estimate  and  the  actual  crop  report,  the  lease  file 
is  checked  to  see  if  there  is  any  correspondence  reporting  unusual  conditions 
such  as  hail  or  drought.   Where  there  are  no  explanations  for  the  discrepan- 
cies, investigations  are  conducted. 

A  recent  development  in  the  Division  is  the  consolidation  of  two  field 
offices  in  cooperation  with  the  Fish  and  Game  Department.   Thus,  in  Miles 
City  and  Glasgow  there  are  now  facilities  permitting  full-time  service  by 
Fish  and  Game  secretarial  personnel  and  an  office  from  which  the  fieldmen 
can  operate  more  efficiently. 

Funding  and  Personnel.   Expenditures  of  the  Land  Administration  Division 
in  fiscal  year  1970  were  $96,100.   Estimated  expenditures  of  the  Division 
for  fiscal  year  1971  are  $103,475.   The  Division  is  funded  by  General  Fund 
appropriations.   The  Division  currently  employs  seven  personnel,  as  follows: 
Chief  Field  agent,  and  five  district  field  agents,  and  one  clerk-stenographer. 
In  addition,  the  summer  months,  the  Division  employs  three  crop  checkers. 
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Resource  Development  and  Conservation 

General .   The  Resource  Development  and  Conservation  program  was  created 
in  1967  by  the  provisions  of  the  Laws  of  Montana  1967,  Ch,  295,  Sec.  1-8. 
These  provisions  have  been  codified  into  Title  81,  Chapter  24,  R.C.M.  1947. 
The  law  creates  an  account  in  the  Earmarked  Revenue  Fund  for  the  purpose 
of  developing  and  conserving  state  land  resources  (Sections  81-240,  R.C.M. 
1947). 

The  basic  reason  the  law  was  enacted,  according  to  the  Commissioner, 
was  because  there  were  so  many  tracts  of  state  land  that  were  underdeveloped. 
The  underdeveloped  lands  represent  an  unrealized  potential  for  increased 
income  (through  higher  rentals)  for  the  schools  and  institutions.   The  re- 
luctance of  the  tenant  to  do  the  work  himself  is  due  to  his  insecurity  of 
tenancy--the  tenant  is  reluctant  to  improve  the  land  with  a  capital  invest- 
ment only  to  see  his  tenancy  terminate  and  major  benefits,  accrue  to  a  new 
and  different  tenant. 

The  objectives  of  this  program  are: 

(1)  To  develop  and  improve  state  lands  in  order  to  promote  increased 
returns  to  the  trust. 

(2)  To  place  tracts  of  state  land  in  their  highest  and  best  use  to 
derive  greater  revenue  for  the  support  of  the  trust. 

(3)  To  survey,  perfect  title  to,  and  claim  lands  for  the  state  of 
Montana. 

(4)  To  provide  for  other  expenses  or  costs,  which  in  the  judgement  of 
the  Board,  are  desirable  or  necessary  to  develop  or  increase  the  value  of 
the  land  or  increase  the  income  therefrom. 

Description.   The  Budget  Director's  office  has  divided  the  resource  develop- 
ment and  conservation  program  into  three  sub-programs.   They  are:   resource 
inventory,  capital  projects  and  title  clarification. 

1.   Resource  Inventory.   This  program  is  a  combined  field  and  office  study 

This  program  is  a  combined  field  and  office  study  of  all  state  land 
tracts  to  better  utilize  the  potential  of  the  resource.   It  involves  more 
detailed  knowledge  than  is  presently  available  so  management  objectives 
may  be  accomplished.   With  responsibility  for  over  5,000,000  acres  in  the 
unsold  land  account,  this  inventory  program  will  not  be  completed  within 
the  next  one  or  two  bienniums.   The  Director  indicates  much  assistance 
from  other  state  and  federal  agencies  will  be  required,  particularly  the 
Water  Resources  Board. 


Before  grant  lands  can  be  utilized  to  maximum  advantage,  each  tract 
must  be  evaluated  and  classified.   A  resource  inventory  of  the  tracts  must 
be  accumulated  containing  such  basic  information  as  soil  analysis,  forage 
availability,  agricultural  potential,  water  accessibility,  recreation  poten- 
tial and  minerals.   The  inventory  involves  approximately  4%  million  acres 
(less  timber  land),  comprising  about  15,000  tracts.   An  ultimate  objective 
is  to  complete  a  file  of  aerial  photos  and  then  to  compile  the  inventory 
information  through  programming  or  mapping  to  facilitate  rapid  data  retrieval, 
The  past  biennium  has  been  spent  developing  procedures  for  this  program 
which  is  still  quite  new. 
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A  high  priority  has  been  placed  on  filing  water-right  claims  for  grant 
lands  by  appropriation.   Rivers  and  drainages  will  be  examined  for  possible 
projects  in  all  counties  to  obtain  water  for  these  lands.   Since  the  Divi- 
sion has  assumed  this  particular  duty  there  have  been  a  total  of  6  separate 
surface  water  rights  appropriated  from  rivers  and  streams. 

2 .   Capital  Projects 

This  program  invests  state  land  funds  in  specific  development  projects 
to  improve  or  preserve  revenue  for  the  trust  and  increase  value  of  the  land. 
The  funds  for  this  sub-program  stem,  as  does  the  funding  of  the  whole  program, 
from  Section  81-2405,  R.C.M.  1947  —  the  2\   per  cent  of  rentals  paid  by  lessees 
of  state  lands. 

According  to  the  Director  of  the  program,  during  fiscal  year  1970  guide- 
lines were  established  for  the  future  implementation  of  projects  to  develop 
and  conserve  the  grant  lands.   Techniques  of  other  agencies  such  as  the 
Bureau  of  Land  Management,  Soil  Conservation  Service  and  the  state  Water 
Resources  Board  have  been  evaluated  to  make  certain  this  program  will  not 
duplicate  their  services.   Information  and  techniques  of  the  other  agencies 
have  been  made  available  to  the  Department.   A  working  relationship  has  been 
established  with  the  Fish  and  Game  Department  to  better  protect  wildlife 
habitat. 

The  Department  has  a  written  memorandum  of  understanding  with  the  State 
Soil  and  Water  Conservation  Districts.  Preliminary  information  requests  for 
development  are  transmitted  to  the  area  conservationist  of  the  SCS  who,  in 
turn,  directs  the  request  to  the  proper  Soil  and  Water  Conservation  District 
office.  If  feasibility  is  proven,  the  SCS  provides  the  engineering  required 
on  all  leveling,  waterspreading  and  similar  type  projects.  The  SCS  and  the 
Department  execute  a  written  agreement  for  each  project. 

In  fiscal  year  1970,  300  proposals  for  projects  in  50  counties  were 
submitted;  87  were  evaluated.   Of  the  87  evaluated,  7  were  approved  by  the 
Board.   The  reason  for  the  small  number  of  approvals  is  that  the  Division 
is  currently  looking  for  representative  projects  from  which  to  base  further 
projects.   Two  projects  contracted  in  fiscal  year  1969  were  completed;  two 
projects  were  contracted  and  completed;  four  projects  are  under  contract 
and  two  are  in  engineering.   One  project  approved  by  the  Board  was  rejected 
prior  to  going  to  contract  because  of  excessive  cost  estimates. 

Examples  of  the  impact  of  resource  and  development  include:   a  land 
leveling  project  completed  in  McCone  County  at  a  cost  of  $42,265  which 
increased  the  rental  return  to  the  state  from  77c  to  $12  per  acre  per 
year  with  a  projected  payout  T amortization)  period  on  the  investment  of 
14  years;  and  a  range  renovation  project  completed  in  Madison  County  at  a 
cost  of  $4,320,  which  increased  the  rental  returns  from  15<;;  to  bO(^   per  acre 
per  year  with  a  pay-out  period  of  11.2  years. 

The  revenue  in  the  form  of  higher  rentals  is  returned  to  the  school 
fund  from  which  the  capital  project  was  initially  funded. 
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The  chart  on  the  following  page  shows  the  status  of  the  various  capital, 
projects  as  of  September  1,  1970,   The  projects  fall  within  several  areas, 
A  "riprap"  project  is  a  form  of  stream  preservation  by  lining  a  stream  or 
river  bank  with  vehicle  hulks,  lumber  or  stone.   The  object  is  to  prevent  the 
stream  from  further  erosion  and  thus  loss  of  land.  Range  renovation  is 
concerned  with  improving  the  forage  availability  on  the  land  by  reseeding 
the  area  with  a  better  forage  crop,  A  soil  survey  is  a  detailed  study  of 
the  topography,  soil  makeup  and  productivity  and  irrigation  potential  of  a 
specific  area.  Land  leveling,  shaping  rough  leveling  and  water  spreading 
are  essentially  all  the  same  type  of  project.  They  are  all  concerned  with 
the  smoothing  or  leveling  of  the  land  so  that  more  uniform  irrigation  and 
thus  soil  penetration  can  be  had  for  the  benefit  of  any  potential  crop 
earmarked  for  the  land. 
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3.   Title  Clarification 

Section  81-2403,  R.C.M.  1947,  provides  that,  "They  [developments]  may 
also  include  expenses  necessary  to  perfect  title  to  lands  hereafter  claimed 
by  the  state  of  Montana  which  are  suitable  for  development  and  other  ex- 
penses or  costs  which  in  the  judgement  of  the  board  are  desirable   or  nec- 
essary in  order  to  develop  or  increase  the  value  of  the  land  or  the  revenue 
therefrom. " 

This  program  provides  for  survey  work,  title  perfecting  and  claiming 
land  for  the  state  of  Montana.   Lands  involved  are  abandoned  beds  of  navi- 
gable streams  and  lakes  and  certain  islands  in  such  streams  (Sections  67-1304 
and  81-2301,  R.C.M,  1947).   Generally,  quiet  title  actions  are  used  to 
perfect  title.   As  previously  mentioned  the  Attorney  General  selects  a 
private  attorney  to  actually  litigate  the  claim  for  relief. 

Lack  of  a  controlling  definition  of  "navigability"  causes  a  cloud  over 
virtually  all  island  claims,  A  controlling  definition  of  "navigable  stream 
or  lake"  is  essential. 

Eventually,  all  islands  and  lake  beds  will  be  claimed  in  the  name  of 
the  state  where  reasonable  evidence  would  indicate  clear  title  is  available 
under  Section  81-2301,  R.C.M.  1947: 

81-2301,   Abandoned  beds  of  navigable  streams  and  lakes 
and  certain  islands  in  such  streams  and  lakes  declared 
property  of  the  state  of  Montana.   All  lands  lying  and 
being  in  and  forming  a  part  of  the  abandoned  bed  of 
any  navigable  stream  or  lake  in  this  state  and  lying 
between  the  meandered  lines  of  such  stream  or  lake  as 
the  same  are  shown  by  the  United  States  survey  thereof 
and  all  islands  existing  in  the  navigable  stream  or 
lakes  in  this  state  which  have  not  been  surveyed  by  the 
government  of  the  United  States  and  all  lands  which  at 
any  time  in  the  past  comprised  such  an  island  or  any 
part  thereof  except  such  lands  as  are  occupied  by  and 
belong  to  the  adjacent  landowners  as  accretions  belong 
to  the  state  of  Montana  to  be  held  in  trust  for  the  bene- 
fit of  the  public  schools  of  the  state. 

Approximately  19  potential  title  clarification  tracts  are  on  file  in 
the  Department.   Two  are  presently  in  litigationj  one  involves  an  island 
in  Dawson  County  and  one  concerns  accreted  land  on  the  Missouri  River  in 
Cascade  County.   The  common  school  fund  has  received  $188,000  from  the 
island  and,  since  litigation  was  commenced,  oil  and  gas  royalties  amounting 
to  $44,472  to  date  are  being  held  in  escrow  pending  court  decision.   Private 
attorneys  of  the  Attorney  General's  choice  are  selected  to  prosecute  these 
matters  and  they  are  paid  directly  from  resource  development  funds.   The 
$188,000  represents  earned  payments  through  rentals,  but  only  the  $44,000 
is  currently  being  held  in  escrow  and  it  is  undetermined  as  to  its  final 
disposition  because  it  is  the  real  issue  in  controversy.   Rentals  are 
still  being  paid  to  the  state. 
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Funding  and  Personnel.   Expenditures  of  the  Resource  Development  and 
Conservation  Division  in  fiscal  year  1970  were  $104,436.   Estimated  expen- 
ditures of  the  Division  for  fiscal  year  1971  are  $200,000.   The  Division 
employs  two  personnel:   the  Director  and  a  resource  specialist. 

The  Division  is  funded  from  an  account  in  the  Earmarked  Revenue  Fund, 
the  source  of  which  is  2\   per  cent  of  income  from  leases  on  state  lands. 
In  addition,  the  Division  will  receive  a  grant  of  $2,500  in  fiscal  year 
1971  from  the  Agricultural  Conservation  Program  (Agricultural  Stabilization 
and  Conservation  Service  of  the  U.S.  Department  of  Agriculture).   The  grant 
will  be  used  to  supplement  the  activities  of  the  Division:   it  is  not  designed 
for  any  specific  project. 


-33- 


Relations  With  Other  Agencies 

A  summary  of  Land  Board  and  Department  relations  with  other  agencies 
is  set  out  below. 

Council  on  Natural  Resources  and  Development.   The  Commissioner  of  State 
Lands  and  Investments  Is  a  statutory  member  of  the  Council. 

Bureau  of  Mines  and  Geology.   All  applications  for  mineral  and  nonmetal- 
liferous  leases  are  referred  to  the  Bureau  for  consideration  prior  to 
submission  to  the  Land  Board. 

Oil  and  Gas  Conservation  Commission.   As  a  state  regulatory  agency,  the  Com- 
mission supervises  wells  on  state  land.   The  Commission  also  reviews  pooling, 
unit  arrangements  and  diversion  orders  prior  to  submission  to  the  Land  Board. 

Attorney  General.   As  legal  officer  for  the  Land  Board  and  Department,  the 
Attorney  General's  staff  performs  the  day-to-day  legal  work  for  the  Depart- 
ment.  On  title  clarification  suits  the  Attorney  General  selects  an  attorney 
to  litigate  for  the  state. 

State  Treasurer.   All  Departmental  receipts  are  deposited  dally  with  the 
Treasurer.   Regular  reports  are  also  made  to  that  agency. 

Superintendent  of  Public  Instruction.   Each  year  interest  and  income  moneys 
are  turned  over  to  the  Superintendent  for  disbursement  to  the  various  schools. 

State  Forester.   As  coordinate  managers  of  state  lands  the  Commissioner  and 
Forester  cooperate  on  the  various  points  of  mutual  contact.   The  Forester 
submits  income  derived  from  timber  lands  to  the  Department.   The  Commission 
administers  the  subsurface  aspects  of  the  forest  land. 

Fish  and  Game  Department.   The  Commissioner  utilizes  the  expertise  and 
reports  of  the  Fish  and  Game  Department  on  capital  projects  where  wildlife 
habitat  is  concerned. 

Water  Resources  Board.   The  Water  Resource  Board  assists  the  Department  in 
the  filing  of  appropriation  of  water  rights  to  state  land  and  in  the  analysis 
of  the  resource  development  land  inventory. 

State  Historical  Society.   Efforts  are  coordinated  between  both  agencies  to 
locate  and  preserve  historical  or  archeologlcal  sites  on  state  lands. 

Soil  Conservation  Service  (SCS),  U.S.  Department  of  Agriculture.   The  Depart- 
ment of  State  Lands  and  Investments  has  a  Memorandum  of  Understanding  with  the 
SCS  whereby  the  SCS  provides  technical  engineering  assistance  to  the  Division 
of  Resource  Development  and  Conservation  on  capital  projects. 

Bureau  of  Land  Management  (BLM),  U.S.  Department  of  Interior.   It  is  with 
the  BLM  that  the  final  selection  process  of  the  remaining  grant  lands  is 
to  be  submitted. 
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SUMMARY 

The  Department  of  State  Lands  and  Investments  operates  under  the  control 
and  direction  of  the  State  Board  of  Land  Commissioners.   The  Board  is  pro- 
vided for  in  the  Constitution  and  consists  of  the  Governor,  Superintendent 
of  Public  Instruction,  Secretary  of  State  and  Attorney  General.   The  day-to- 
day administration  of  the  Department  is  the  responsibility  of  a  Commissioner 
who  is  appointed  to  a  four  year  term  of  office  by  the  Governor,  subject  to 
confirmation  by  the  State  Senate. 

The  primary  duty  of  the  Board  is  to  control  the  leasing  and  sale  of  state 
lands.   This  control  is  pri.icipally  exercised  through  the  Department  of  State 
Lands  and  Investments,  but  the  Board  also  directs  the  activities  of  the  State 
Forester  concerning  the  management  of  state  timberlands,   (Management  of  state 
timberlands  does  not  constitute  the  major  activity  of  the  Officer  of  State 
Forester.)-'  A  statutory  duty  of  the  Board  is  to  invest  all  state  funds.** 

Most  of  the  lands  administered  by  the  Department  were  granted  to  the 
state  by  the  federal  government  when  Montana  was  admitted  to  statehood.   (The 
state  also  acquired  title  to  lands  when  farm  mortgage  loans  became  delinquent 
during  the  1920 's.)   Today,  the  Department  has  custody  and  control  of  over 
5  million  acres  of  land,  about  90  per  cent  of  which  is  dedicated  to  the  sup- 
port and  maintenance  of  public  schools.   The  Department  has  traditionally 
valued  the  lands  at  $10.00  per  acre,  which  would  place  their  worth  at  more 
than  $50  million.   The  Commissioner  has  indicated,  however,  that  the  actual 
value  is  considerably  higher  than  $50  million. 

The  enabling  act,  which  authorized  the  grant  of  lands  to  the  state, 
requires  that  proceeds  from  the  sale  of  lands  be  used  to  establish  permanent 
investment  funds,  (The  only  exception  is  the  public  building  grant,  the  proceeds 
of  which  are  used  for  the  construction  and  maintenance  of  capitol  buildings.) 
Only  interest  from  investments  and  income  from  lease  rentals  are  expended. 
The  enabling  act  allows  a  portion  of  annual  interest  and  income  money  to  be 
added  to  the  permanent  fund.   Under  this  provision,  the  electorate  accepted  a 
1920  constitutional  amendment  which  provided  for  the  addition  of  five  per 
cent  of  the  annual  interest  and  income  moneys  from  the  public  school  grant  to 
the  public  school  permanent  fund;  the  remaining  95  per  cent  is  distributed 
to  schools.   In  fiscal  year  1970,  the  Department  had  receipts  totaling  $10,531,014. 
Of  this  amount,  $2,048,199  was  added  to  the  permanent  funds  and  $8,482,813 
constituted  income  to  be  distributed  to  the  various  schools  and  institutions. 

The  duty  of  the  Department  is  to  manage  the  state's  lands  with  a  view 
toward  the  maximum  possible  dollar  return  for  the  schools  and  institutions. 
This  is  true  also  of  the  Department's  most  recent  program--Resource  Develop- 
ment and  Conservation;  the  aim  of  the  program  is  to  increase  the  value  of  the 
lands  so  as  to  increase  the  revenue  from  the  lands. 


*See  the  staff  report  on  Natural  Resources  and  Conservation  for  a 
discussion  of  the  Office  of  State  Forester. 

*"'See  the  staff  report  on  Investment  of  State  Funds--Supplement  No.l 
to  Report  on  Department  of  Administration — for  a  discussion  of  Board  activi- 
ties concerning  investment  of  state  funds. 
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The  Department,  in  effect,  acts  as  a  landlord.   Montana,  unlike  most 
other  states,  has  managed  to  retain  most  of  its  original  land  grants.   The 
principal  activity  of  the  Department  is  to  supervise  the  leasing  of  state 
lands  (for  grazing,  agriculture ,  and  mineral  uses)  and,  of  course,  to  collect 
rentals  therefrom. 

The  Board  itself  spends  a  good  deal  of  its  time  on  administrative 
matters.   However,  the  Board  can  (and  frequently  does)  overrule  Departmental 
recommendations--depending  upon  the  circumstances  of  the  situation.   Matters 
that  are  seemingly  of  a  routine,  administrative  nature  oftentimes  become 
major  policy  questions  to  be  resolved  by  the  Board.   Furthermore,  the  Board 
is  ultimately  responsible  for  making  decisions  that  directly  affect  major 
segments  of  the  state's  economy,  such  as  setting  agricultural  rentals  and 
fixing  mineral  and  coal  royalties.   Thus,  the  Board  does,  in  fact,  formulate 
policy  for  the  management  of  the  state's  lands.   The  Board  also  performs  a 
necessary  quasi- judicial  function--involving  contested  leases,  the  issuance 
of  easements,  etc.   It  is  expected  that  the  Board's  quasi- judicial  role  will, 
of  necessity,  expand  in  scope  in  future  years  as  questions  arise  concerning 
the  "best"  use  of  state  lands. 

While  the  Board  formulates  policy,  it  has  never  compiled  a  set  of  rules 
and  regulations  for  the  management  of  state  lands.   Most  of  the  policy  of  the 
Board  is  contained  in  the  minutes  of  Board  meetings.   Attempts  have  been 
made  in  the  past  to  define,  codify  and  publish  Board  rules  and  policy,  but 
they  were  never  completed  due  to  a  lack  of  funding  and  personnel. 
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A  P  P  R  A  I  S  A  L 

The  Department  of  State  Lands  and  Investments  performs  a  unique  function 
in  Montana  state  government:  it  acts  as  a  landlord  with  custody  over  more 
than  5  million  acres  of  land.   The  primary  goal  of  the  Department  is  to 
achieve  the  maximum  possible  dollar  return  from  the  lands  for  the  benefit 
of  the  schools  and  institutions.   While  the  Department  is  engaged  in  conser- 
vation activities — particularly  through  the  Resource  and  Development  and 
Conservation  program — ,  the  aim  of  these  activities  is  to  increase  the  value 
of  the  land  so  as  to  increase  the  income  therefrom.   Conservation  benefits, 
then,  are  secondary  to  the  principal  objective  of  monetary  return.   Because 
of  this  uniqueness,  the  Department  should  remain  a  single  agency  of  state 
government. 

The  Department  should  also  remain  under  the  control  and  supervision  of 
the  Board  of  Land  Commissioners.   As  elected  officials,  the  Board  members  are 
sensitive  to  public  opinion;  this  is  an  important  consideration  because  the 
lands  constitute  a  trust  that  belongs  to  all  of  the  citizens  of  the  state. 
Further,  the  Board  acts  as  an  excellent  "buffer"  against  the  capricious  use 
of  the  trust  lands  by  a  single  individual.   The  sheer  magnitude  of  the  trust-- 
more  than  5  million  acres  of  land,  valued  at  a  minimum  of  $50  million — makes 
it  imperative  that  control  be  vested  in  a  multi-member  body.   Finally,  the 
Board  is  now  called  upon  to  make  significant  quasi- judicial  decisions.   And, 
in  years  to  come,  the  Board  will  have  to  decide  upon  questions  of  major 
import,  such  as  the  "best"  possible  use  of  the  state's  lands. 

As  noted  in  the  preceding  summary,  the  Board  has  never  compiled  a  set 
of  rules  and  regulations.   The  Board  should  define,  codify  and  publish  its 
rules  and  policies  if  it  is  to  function  effectively.   The  lack  of  printed 
rules  and  regulations  means  that  policy  is  often  little  more  than  what 
Department  employees  recollect  was  done  in  the  past. 

As  recommended  in  the  report  on  the  Department  of  Natural  Resources 
and  Conservation,  the  Office  of  State  Forester  should  be  transferred  to  the 
Department  of  Natural  Resources  and  Conservation.   Most  of  the  duties  of 
the  Forester  are  closely  allied  to  the  fundamental  purpose  of  the  proposed 
Department.   However,  the  Board  of  Land  Commissioners  must  retain  control 
over  state  timberlands  as  provided  in  Article  XI,  Section  4,  Montana  Consti- 
tution. 
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PROPOSAL 

The  staff  proposes  the  creation  of  a  Department  of  Lands  to  be  respon- 
sible for  the  administration  of  lands  granted  to  the  state  for  the  support 
and  benefit  of  the  various  state  educational  institutions.   More  specifically, 
the  staff  recommends: 

1)  That  the  Department  of  Lands  be  headed  by  the  State  Board  of  Land 
Commissioners,  which  Board  is  provided  for  in  Section  4,  Article  XI,  Montana 
Constitution. 

2)  That  the  Department  of  Lands  be  responsible  for  all  powers  and  duties 
now  performed  by  or  assigned  to  the  Board  of  Land  Commissioners  acting  through 
the  Department  of  Lands  and  Investments,  except  as  provided  in  recommendation 
number  4  below. 

3)  That  the  Board  have  prepared  a  compilation  of  rules  and  regulations 
setting  forth  the  policy  and  procedure  for  the  management  of  state  lands. 

4)  That,  as  recommended  in  the  report  on  the  Department  of  Administration, 
the  investment  function  now  performed  by  the  Board  of  Land  Commissioners  and 
the  Department  of  Lands  and  Investments  be  transferred  to  the  Department  of 
Administration. 

5)  That,  as  recommended  in  the  report  on  the  Department  of  Natural 
Resources  and  Conservation,  the  Office  of  State  Forester  be  transferred  to 
the  Department  of  Natural  Resources  and  Development,  but  that  the  Board  of 
Land  Commissioners  continue  to  exercise  control  over  the  management  of  state 
timber  lands. 

6)  That  the  Department  of  Lands  be  administered  on  a  day-to-day  basis 
by  a  Director,  subject  to  the  general  supervision  and  control  of  the  State 
Board  of  Land  Commissioners,  and  that  the  Director  be  appointed  by  and  serve 
at  the  pleasure  of  the  Governor,  subject  to  the  confirmation  of  the  State 
Senate. 
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